Multistate Tax Commission
Allocation and Apportionment Regulations

Adopted February 21, 1973; asrevised through July 27, 2001

(Applicable to Article IV of the Multistate Tax Compact and to the Uniform Divison of Income for Tax
Purposes Act.)

The following revised regulations were adopted by the Multistate Tax Commission on
February 21, 1973. Reg. 1V.11.(a) and (b) were revised on July 14, 1988. Reg. 1V.18.(c).4. was
added on August 8, 1997. Reg.lV.2.(a).(5) was added on July 27, 2001. Special Industry Rules
have been adopted and added to these Regulations (and further amended, where noted) as
follows:

Reg. 1V.18.(d).  Construction Contractors, July 10, 1980

Reg. IV.18.(e). Airlines, duly 14, 1983

Reg. IV.18.(f). Railroads, July 16, 1981

Reg. IV.18.(g).  Trucking Companies, July 11, 1986; amended July 27, 1989.
Reg. 1V.18.(h).  Tdevison and Radio Broadcasting, August 31, 1990; amended

April 25, 1996.
Reg. 1V.18.(i). (Reserved)
Reg. IV.18.()). Publishing, July 30, 1993

They are subject to adoption by each member state in accordance with its own laws and
procedures.

The numerical references of the regulations are to Article IV of the Multistate Tax
Compact and its subsections.

Prologue. These Regulations are intended to set forth rules concerning the gpplication of the
goportionment and dlocation provisons of Article IV of the Multigate Tax Compact. The
goportionment rules set forth in these Regulations are gpplicable to any taxpayer having business
income, regardless of whether or not it has nonbusiness income, and the dlocation rules set forth in
these Regulations are gpplicable to any taxpayer having nonbusiness income, regardless of whether or
not it has businessincome.

The only exceptions to these alocation and gpportionment rules contained in these Regulations
are those st forth in Regulation 1V.18 pursuant to the authority of Article 1V.18 of the Compact.

These Regulations are not intended to modify existing rules concerning jurisdictiona standards.
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eee Reg. I1V.1.(a). Business and Nonbusiness Income Defined. Article 1V.1.(a) defines "business
income' as income arising from transactions and activity in the regular course of the taxpayer's trade or
business and includes income from tangible and intangible property if the acquidtion, management, and
dispogtion of the property conditute integra parts of the taxpayer's regular trade or business
operaions. In essence, al income which arises from the conduct of trade or business operations of a
taxpayer isbusnessincome. For purposes of administration of Article IV, the income of the taxpayer is
business income unless clearly dlassifiable as nonbusiness income.

Nonbus ness income means dl income other than business income.

The classfication of income by the labels occasondly used, such as manufacturing income,
compensation for services, sdes income, interest, dividends, rents, royaties, gains, operating income,
nonoperating income, €tc., is of no ad in determining whether income is business or non-business
income. Income of any type or cdass and from any source is business income if it arises from
transactions and activity occurring in the regular course of atrade or business. Accordingly, the critica
eement in determining whether income is "businessincome’ or "nonbusiness income" is the identification
of the transactions and activity which are the elements of a particular trade or business. In generd dl
transactions and activities of the taxpayer which are dependent upon or contribute to the operations of
the taxpayer's economic enterprise as a whole condtitute the taxpayer's trade or business and will be
transactions and activity arisng in the regular course of, and will congtitute integral parts of, a trade or
busness. (See Regulation IV.1.(c) for more specific examples of the classfication of income as
business or nonbusinessincome; see Regulation 1V.1.(b) and 1V.2.(b)(2) for further explanation of what
congtitutes a trade or business.)

eee Reg. 1V.1.(b). Two or More Businesses of a Single Taxpayer. A taxpayer may have more
than one "trade or business." In such cases, it is necessary to determine the business income attributable
to each separate trade or busness. The income of each business is then gpportioned by an
gpportionment formulawhich takesinto congderation the ingtate and outstate factors which relate to the
trade or business the income of which is being gpportioned.

Example: The taxpayer is a conglomerate with three operating divisons. One divison is
engaged in manufacturing aerospace items for the federd government. Ancther divison is engaged in
growing tobacco products. The third division produces and distributes motion pictures for theaters and
televison. Each divison operates independently; there is no strong centrd management. Each division
operates in this date as well as in other dates. In this casg, it is fair to conclude that the taxpayer is
engaged in three separate "trades or businesses”  Accordingly, the amount of business income
atributable to the taxpayer's trade or business activities in this date is determined by applying an
gppropriate apportionment formula to the business income of each business.
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Single trade or business. The determinaion of whether the activities of the taxpayer
conditute a sngle trade or business or more than one trade or business will turn on the facts in each
case. Ingenerd, the activities of the taxpayer will be congdered a single busnessif there is evidence to
indicate that the segments under consideration are integrated with, dependent upon or contribute to each
other and the operations of the taxpayer as awhole. The following factors are considered to be good
indicia of a single trade or business, and the presence of any of these factors creastes a strong
presumption that the activities of the taxpayer congtitute a single trade or business:

(1) Same type of business. A taxpayer is generdly engaged in a angle trade or business
when dl of its activities are in the same generd line. For example, a taxpayer which operates a chain of
retail grocery stores will dmost dways be engaged in asingle trade or business.

(2) Stepsin a vertical process. A taxpayer is dmost dways engaged in a Sngle trade or
business when its various divisons or segments are engaged in different seps in a large, verticaly
dructured enterprise.  For example, a taxpayer which explores for and mines copper ores,
concentrates, smelts and refines the copper ores, and fabricates the refined copper into consumer
products is engaged in a single trade or business, regardiess of the fact that the various steps in the
process are operated substantidly independently of each other with only genera supervision from the
taxpayer's executive offices.

(3) Strong centralized management. A taxpayer which might otherwise be consdered as
engaged in more than one trade or business is properly considered as engaged in one trade or business
when there is a strong centrd management, coupled with the existence of centraized departments for
such functions as financing, advertising, research, or purchasing. Thus, some conglomerates may
properly be considered as engaged in only one trade or business when the central executive officers are
normaly involved in the operations of the various divisons and there are centraized offices which
perform for the divisons the normd matters which atruly independent business would perform for itsdf,
such as accounting, personnel, insurance, legd, purchasing, advertisng, or financing.

eee Reg. IV.1.(c). Business and Nonbusiness Income: Application of Definitions. The falowing
are rules and examples for determining whether particular income is business or nonbusiness income.
(The examples used throughout these regulations are illustrative only and do not purport to set forth dl
pertinent facts.)

(1) Rentsfrom real and tangible personal property. Rentd income from red and tangible
property is business income if the property with respect to which the rental income was received is used
in the taxpayer's trade or business or incidenta thereto and therefore is includable in the property factor
under Regulation 1V.10.

Updated October 2000 3



Multistate Tax Commission

Example (i): The taxpayer operates a multistate car rentd business. The income from
car rentas is businessincome.

Example (ii): The taxpayer is engaged in the heavy condruction business in which it
uses equipment such as cranes, tractors, and earthhrmoving vehicles The taxpayer makes
short-term leases of the equipment when particular pieces of equipment are not needed on any
particular project. The renta income is business income.

Example (iii): The taxpayer operates a multigtate chain of men's clothing sores. The
taxpayer purchases afive-gtory office building for use in connection with its trade or business. It
uses the dreet floor as one of its retall stores and the second and third floors for its generd
corporate headquarters. The remaining two floors are leased to others. The rentd of the two
floors is incidenta to the operation of the taxpayer's trade or business. The rentad income is
businessincome.

Example (iv): The taxpayer operates a multistate chain of grocery stores. It purchases
as an invesment an office building in another state with surplus funds and leases the entire
building to others. The net rental income is not business income of the grocery store trade or
busness. Therefore, the net rental income is nonbus ness income.

Example (v): The taxpayer operates a multistate chain of men's dothing gores. The
taxpayer invests in a 20-story office building and uses the street floor as one of its retail stores
and the second floor for its generd corporate headquarters. The remaining 18 floors are leased
to others. The rental of the eighteen floors is not incidenta to but rather is separate from the
operation of the taxpayer's trade or busness. The net rentd income is not business income of
the clothing store trade or business. Therefore, the net renta income is nonbusiness income.

Example (vi): The taxpayer congtructed a plant for use in its multigate manufacturing
business and 20 years later the plant was closed and put up for sdle. The plant was rented for a
temporary period from the time it was closed by the taxpayer until it was sold 18 months later.
The rentd income is business income and the gain on the sale of the plant is business income.

Example (vii): The taxpayer operates a multistate chain of grocery stores. It owned an
office building which it occupied as its corporate headquarters. Because of inadequate space,
taxpayer acquired a new and larger building esawhere for its corporate headquarters. The old
building was rented to an investment company under a five-year lease. Upon expiration of the
lease, taxpayer sold the building a a gain (or loss). The net rental income recaeived over the
lease period is nonbusiness income and the gain (or loss) on the sde of the building is
nonbus nessincome.

(2) Gains or losses from sales of assets. Gain or loss from the sde, exchange or other
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disposition of red property or of tangible or intangible persona property congtitutes business income if
the property while owned by the taxpayer was used in the taxpayer's trade or business. However, if the
property was utilized for the production of nonbusiness income or otherwise was removed from the
property factor before its sde, exchange or other disposition, the gain or loss will congtitute nonbusiness
income. See Regulation 1V.10.

Example (i): In conducting its multigate manufacturing business, the taxpayer
systematically replaces automobiles, machines, and other equipment used in the business. The
gans or losses resulting from those sdes condtitute business income.

Example (ii): The taxpayer condructed a plant for use in its multigate manufacturing
business and 20 years later sold the property at a gain while it was in operation by the taxpayer.
The gain is busness income.

Example (iii): Same as (ii) except that the plant was closed and put up for sale but was
not in fact sold until a buyer was found 18 monthslater. The gain is business income.

Example (iv): Same as (ii) except that the plant was rented while being held for sde.
The rentd income is business income and the gain on the sale of the plant is business income.

Example (v): The taxpayer operates a multistate chain of grocery stores. It owned an
office building which it occupied as its corporate headquarters. Because of inadequate space,
taxpayer acquired a new and larger building esawhere for its corporate headquarters. The old
building was rented to an unrelated investment company under a five-year lease. Upon
expiration of the lease, taxpayer sold the building & a gain (or loss). The gain (or loss) on the
sde is nhonbusiness income and the renta income received over the lease period is nonbusiness
income.

(3) Interest. Interest income is business income where the intangible with respect to which the
interest was received arises out of or was created in the regular course of the taxpayer's trade or
business operations or where the purpose for acquiring and holding the intangible is related to or
incidental to such trade or business operations.

Example (i): The taxpayer operates a multistate chain of department stores, sdlling for
cash and on credit. Service charges, interest, or time-price differentids and the like are
received with respect to instalment sales and revolving charge accounts. These amounts are
business income.

Example (ii): The taxpayer conducts a multigate manufacturing business. During the
year the taxpayer receives afedera income tax refund and collects a judgment against a debtor
of the busness. Both the tax refund and the judgment bear interest. The interest income is
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businessincome.

Example (iii): The taxpayer is engaged in a multigate manufacturing and wholesding
business. In connection with that business, the taxpayer maintains specia accounts to cover
such items as workmen's compensation claims, rain and storm damage, machinery replacement,
etc. The moneys in those accounts are invested at interest. Similarly, the taxpayer temporarily
invests funds intended for payment of federd, state and locd tax obligations. The interest
income is business income.

Example (iv): Thetaxpayer is engaged in amultistate money order and traveler's check
business. In addition to the fees received in connection with the sale of the money orders and
traveler's checks, the taxpayer earns interest income by the investment of the funds pending their
redemption. The interest incomeis businessincome.

Example (v): The taxpayer is engaged in a multigate manufacturing and sdling
business. The taxpayer usudly has working capita and extra cash totding $00,000 which it
regularly invests in short-term interest bearing securities.  The interest income is business
income.

Example (vi): In January, the taxpayer sold dl of the stock of a subsidiary for
$20,000,000. The funds are placed in an interest-bearing account pending a decison by
management as to how the funds are to be utilized. Theinterest income is nonbusiness income.

(4) Dividends. Dividends are business income where the stock with respect to which the
dividends are recelved arises out of or was acquired in the regular course of the taxpayer's trade or
business operations or where the purpose of acquiring and holding the stock is related to or incidenta to
such trade or business operations.

Example (): The taxpayer operates a multistate chain of stock brokerage houses.
During the year, the taxpayer receives dividends on stock that it owns. The dividends are
business income.

Example (ii): The taxpayer is engaged in a multigate manufacturing and wholesding
business. In connection with that business, the taxpayer maintains specia accounts to cover
such items as workmen's compensation claims, etc. A portion of the moneys in those accounts
isinvested in interest-bearing bonds. The remainder isinvested in various common stocks listed
on national stock exchanges. Both the interest income and any dividends are business income.

Example (iii): The taxpayer and severa unrelated corporations own dl of the stock of
a corporation whose business operations consst solely of acquiring and processing materials for
delivery to the corporate owners. The taxpayer acquired the stock in order to obtain a source
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of supply of materias used in its manufacturing busness. The dividends are businessincome.

Example (iv): The taxpayer is engaged in a multistate heavy congtruction business.
Much of its congtruction work is performed for agencies of the federd government and various
gate governments. Under state and federal laws gpplicable to contracts for these agencies, a
contractor must have adequate bonding capacity, as measured by the ratio of its current assets
(cash and marketable securities) to current liabilities. In order to maintain an adequate bonding
capacity the taxpayer holds various stocks and interest-bearing securities.  Both the interest
income and any dividends received are business income.

Example (v): The taxpayer receives dividends from the stock of its subsidiary or
affiliate which acts as the marketing agency for products manufactured by the taxpayer. The
dividends are business income.

Example (vi): The taxpayer is engaged in a multistate glass manufacturing business. It
aso holds a portfolio of stock and interest-bearing securities, the acquisition and holding of
which are unrelated to the manufacturing business. The dividends and interest income received
are nonbusi ness income.

(5) Patent and copyright royalties. Patent and copyright royalties are business income where
the patent or copyright with respect to which the roydties were recelved arises out of or was created in
the regular course of the taxpayer's trade or business operations or where the purpose for acquiring and
holding the patent or copyright is related to or incidenta to such trade or business operations.

Example (i): The taxpayer is engaged in the multistate business of manufacturing and
sling indudtrid chemicals. In connection with that business, the taxpayer obtained patents on
certain of its products. The taxpayer licensed the production of the chemicds in foreign
countries, in return for which the taxpayer receives roydties. The roydties received by the
taxpayer are business income.

Example (ii): The taxpayer is engaged in the music publishing busness and holds
copyrights on numerous songs. The taxpayer acquires the assats of a smdler publishing
company, including music copyrights. These acquired copyrights are thereafter used by the
taxpayer in itsbusiness. Any royalties received on these copyrights are business income.

Example (iii): Same as example (ii), except that the acquired company aso held the
patent on a type of phonogreph needle The taxpayer does not manufacture or sdl
phonographs or phonograph equipment.  Any royadties received on the patent would be
nonbusinessincome.

eee Reg. 1V.1.(d). Proration of Deductions. In most cases, an alowable deduction of a taxpayer
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will be applicable to only the business income arisng from a particular trade or business or to a
particular item of nonbusinessincome. 1n some cases, an alowable deduction may be gpplicable to the
business incomes of more than one trade or business and/or to severa items of nonbusinessincome. In
such cases, the deduction shal be prorated among those trades or businesses and those items of
nonbusiness income in a manner which fairly distributes the deduction among the classes of income to
whichitisapplicable.

(2) Year to year consistency. Infiling returns with this Sate, if the taxpayer departs from or
modifies the manner of prorating any such deduction used in returns for prior years, the taxpayer shdl
disclose in the return for the current year the nature and extent of the modification.

(2) State to state consistency. If the returns or reports filed by a taxpayer with al states to
which the taxpayer reports under Article IV of this Compact or the Uniform Divison of Income for Tax
Purposes Act are not uniform in the gpplication or proration of any deduction, the taxpayer shal
discloseinitsreturn to this state the nature and extent of the variance.

eee Reg. IV.2.(a). Definitions.

(1) "Taxpayer" means [each sate should insert the definition in Article 11.3. or the definition in its
own tax lawsg].

(2) "Apportionment” refers to the divison of business income between states by the use of a
formula containing gpportionment factors.

(3) "Allocation” refers to the assgnment of nonbusinessincome to a particular sate.

(4) "Budiness activity" refers to the transactions and activity occurring in the regular course of a
particular trade or business of ataxpayer.

(5) “Grossreceipts’ are the gross amounts redized (the sum of money and the fair market vaue
of other property or services received) on the sale or exchange of property, the performance of
services, or the use of property or capitd (including rents, roydties, interest and dividends) in a
transaction which produces business income, in which the income or loss is recognized (or would be
recognized if the transaction were in the United States) under the Internad Revenue Code. Amounts
redlized on the sale or exchange of property are not reduced for the cost of goods sold or the basis of
property sold. Gross receipts, even if businessincome, do not include such items as, for example:

1) repayment, maturity, or redemption of the principa of aloan, bond, or mutua fund or certificate
of depogit or smilar marketable ingrument;

2) the principd amount received under a repurchase agreement or other transaction properly
characterized as aloan;
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3) proceeds from issuance of the taxpayer’ s own stock or from sae of treasury stock;

4) damages and other amounts received as the result of litigation;

5) property acquired by an agent on behdf of another;

6) tax refunds and other tax benefit recoveries,

7) pensionreversons,

8) contributionsto capita (except for sales of securities by securities deders);

9) income from forgiveness of indebtedness; or

10) amounts redized from exchanges of inventory that are not recognized by the Interna Revenue
Code.

Excluson of an item from the definition of “grossreceipts’ is not determinative of its character as
business or nonbusinessincome. Nothing in this definition shal be congtrued to modify, impair or
supersede any provision of Section 1V.18.

eee Reg. 1V.2.(b)(1). Application of Article 1V: Apportionment. If the busness activity in respect
to any trade or business of a taxpayer occurs both within and without this state, and if by reason of such
business activity the taxpayer is taxable in another sate, the portion of the net income (or net 10ss)
arigng from such trade or business which is derived from sources within this state shdl be determined by
gpportionment in accordance with Article 1V.9. to IV.17.

eee Reg. 1V.2.(b)(2). Application of Article IV: Combined Report. If a particular trade or
businessis carried on by a taxpayer and one or more affiliated corporations, nothing in Article IV or in
these regulations shdl preclude the use of a "combined report” whereby the entire business income of
such trade or business is apportioned in accordance with Article IV.9. to 1V.17.

eee Reg. 1V.2.(0)(3). Application of Article 1V: Allocation. Any taxpayer subject to the taxing
jurisdiction of this state shdl dlocate dl of its nonbusiness income or loss within or without this Sate in
accordance with Article1V.4.to 1V .8.

eee Reg. IV.2.(c). Consstency and Uniformity in Reporting.

(2) Year to year consistency. Infiling returns with this Sate, if the taxpayer departs from or
modifies the manner in which income has been dassfied as business income or nonbusiness income in
returns for prior years, the taxpayer shdl disclose in the return for the current year the nature and extent
of the modification.

(2) State to state consistency. If the returns or reports filed by a taxpayer for dl dates to
which the taxpayer reports under Article IV of this Compact or the Uniform Divison of Income for Tax
Purposes Act are not uniform in the classification of income as business or nonbusiness income, the
taxpayer shdl disclose in itsreturn to this sate the nature and extent of the variance.
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eee Reg. 1V.3.(a). Taxable in Another State: In General. Under Article 1V.2. the taxpayer is
subject to the adlocation and gpportionment provisons of Article IV if it has income from business
activity that is taxable both within and without this State. A taxpayer's income from business activity is
taxable without this state if the taxpayer, by reason of such business activity (i.e., the transactions and
activity occurring in the regular course of a particular trade or business), is taxable in another state within
the meaning of ArtideIV.3.

(1) Applicable tests. A taxpayer is taxable within another sate if it meets either one of two
tests: (1) By reason of business activity in another state, the taxpayer is subject to one of the types of
taxes specified in Article 1V.3.(1), namdy: A net income tax, a franchise tax measured by net income, a
franchise tax for the privilege of doing business, or a corporate stock tax; or (2) By reason of such
business activity, another state has jurisdiction to subject the taxpayer to a net income tax, regardiess of
whether or not the state imposes such atax on the taxpayer.

(2) Producing nonbusinessincome. A taxpayer is not taxable in another state with respect to
a particular trade or busness merely because the taxpayer conducts activities in that other state
pertaining to the production of nonbusiness income or business activities reating to a separae trade or
business.

eee Reg. IV.3.(b).Taxable in Another State: When a Corporation 1s" Subject to" a Tax under
ArticleV.3.(2).

(1) A taxpayer is "subject to" one of the taxes specified in Article 1V.3.(1) if it carries on
business activities in a sate and the state imposes such atax thereon. Any taxpayer which asserts thet it
is subject to one of the taxes specified in Article 1V.3.(1) in another state shal furnish to the [tax
adminigrator] of this state upon hisher request evidence to support that assertion. The [tax
adminigrator] of this State may request that such evidence include proof that the taxpayer has filed the
requisite tax return in the other state and has paid any taxes imposed under the law of the other Sate;
the taxpayer's failure to produce such proof may be taken into account in determining whether the
taxpayer in fact is subject to one of the taxes specified in Article 1VV.3.(2) in the other state.

Voluntary tax payment. If the taxpayer voluntarily files and pays one or more of such taxes
when not required to do so by the laws of that State or pays a minima fee for quaification, organization
or for the privilege of doing businessin that sate, but

(A) does not actudly engage in business activity in that Sate, or
(B) does actudly engage in some business activity not sufficient for nexus and the minimum tax

bears no relationship to the taxpayer's business activity within such state, the taxpayer is not "subject to"
one of the taxes specified within the meaning of Article IV.3.(2).
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Example: State A has a corporation franchise tax measured by net income for the
privilege of doing businessin that state. Corporation X files areturn and pays the $50 minimum
tax, athough it carries on no business activity in State A. Corporation X is not taxable in State
A.

(2) The concept of taxability in another state is based upon the premise that every state in which
the taxpayer is engaged in business activity may impose an income tax even though every state does not
do so0. In states which do not, other types of taxes may be imposed as a subgtitute for an income tax.
Therefore, only those taxes enumerated in Article 1V.3.(1) which may be consdered as bascdly
revenue rasing rather than regulatory measures shal be consgdered in determining whether the taxpayer
is"subject to" one of the taxes specified in Article IV.3.(1) in another State.

Example (i): State A requires dl nonresident corporations which quaify or register in
State A to pay to the Secretary of State an annud license fee or tax for the privilege of doing
business in the sate regardless of whether the privilege isin fact exercised. The amount paid is
determined according to the total authorized capital stock of the corporation; the rates are
progressively higher by bracketed amounts. The dtatute sets a minimum fee of $50 and a
maximum fee of $500. Failure to pay the tax bars a corporation from utilizing the ate courts
for enforcement of its rights. State A aso imposes a corporation income tax. Nonresdent
Corporation X is qudified in State A and pays the required fee to the Secretary of State but
does not carry on any business activity in State A (athough it may utilize the courts of State A).
Corporation X isnot "taxable" in State A.

Example (ii): Same facts as Example (i) except that Corporation X is subject to and
pays the corporation income tax. Payment is prima facie evidence that Corporation X is
"subject to" the net income tax of State A and is "taxable" in State A.

Example (iii): State B requires dl nonresdent corporations qudified or registered in
State B to pay to the Secretary of State an annua permit fee or tax for doing business in the
date. The base of the fee or tax isthe sum of (1) outstanding capitd stock, and (2) surplus and
undivided profits. The fee or tax base attributable to State B is determined by a three factor
gpportionment formula. Nonresident Corporation X which operates a plant in State B, paysthe
required fee or tax to the Secretary of State. Corporation X is "taxable” in State B.

Example (iv): State A has a corporation franchise tax measured by net income for the
privilege of doing business in that state. Corporation X files a return based upon its business
activity in the date but the amount of computed lidbility is less than the minimum tax.
Corporation X pays the minimum tax. Corporation X is subject to State A's corporation
franchise tax.
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eee Reg. 1V.3.(c). Taxable in Another State: When a State Has Jurisdiction to Subject a
Taxpayer to a Net Income Tax. The second test, that of Article IV.3.(2), applies if the taxpayer's
business activity is sufficient to give the sate jurisdiction to impose a net income tax by reason of such
business activity under the Condtitution and statutes of the United States. Jurisdiction to tax is not
present where the gtate is prohibited from imposing the tax by reason of the provisons of Public Law
86-272, 15 U.S.C.A. 88 381-385. Inthe case of any "date”’ as defined in Article 1V.1.(h), other than
a date of the United States or paliticad subdivison thereof, the determination of whether the "da€e' has
jurisdiction to subject the taxpayer to a net income tax shdl be made as though the jurisdictiona
standards applicable to a sate of the United States gpplied in that "state” If jurisdiction is otherwise
present, that "state” is not considered as being without jurisdiction by reason of the provisions of atreaty
between that "state” and the United States.

Example: Corporation X is actively engaged in manufacturing farm equipment in State A and in
foreign country B. Both State A and foreign country B impose a net income tax but foreign country B
exempts corporaions engaged in manufacturing farm equipment. Corporation X is subject to the
jurisdiction of State A and foreign country B.

e Reg. 1V.9. Apportionment Formula. All busness income of each trade or busness of the
taxpayer shall be gpportioned to this state by use of the gpportionment formula set forth in Article [V.9.
The dements of the gpportionment formula are the property factor (see Regulation 1V.10.), the payrall
factor (see Regulation 1V.13.) and the saes factor (see Regulation 1V.15.) of the trade or business of
the taxpayer.

eee Reg. 1V.10.(a). Property Factor: In General. The property factor of the apportionment formula
for each trade or business of the taxpayer shdl include dl red and tangible persond property owned or
rented by the taxpayer and used during the tax period in the regular course of the trade or business. The
teem "red and tangible persond property” includes land, buildings, machinery, stocks of goods,
equipment, and other red and tangible persond property but does not include coin or currency.
Property used in connection with the production of nonbusiness income shdl be excluded from the
property factor. Property used both in the regular course of the taxpayer's trade or business and in the
production of nonbusiness income shdl be included in the factor only to the extent that the property is
used in the regular course of the taxpayer's trade or business. The method of determining that portion of
the value to be included in the factor will depend upon the facts of each case. The property factor shdl
include the average value of property includable in the factor. See Regulation 1V.12.

e Reg. 1V.10.(b). Property Factor: Property Used for the Production of Business Income.
Property shal be included in the property factor if it is actualy used or is avaladle for or cgpable of
being used during the tax period in the regular course of the trade or business of the taxpayer. Property
held as reserves or standby facilities or property held as a reserve source of materids shdl be included
in the factor. For example, a plant temporarily idle or raw materid reserves not currently being
processed are includable in the factor. Property or equipment under congtruction during the tax period
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(except inventoriable goods in process) shdl be excluded from the factor until such property is actualy
used in the regular course of the trade or business of the taxpayer. If the property is partidly used in the
regular course of the trade or busness of the taxpayer while under congtruction, the vaue of the
property to the extent used shal be included in the property factor. Property used in the regular course
of the trade or business of the taxpayer shall remain in the property factor until its permanent withdrawal
is established by an identifiable event such as its converson to the production of nonbusiness income, its
sde, or the lgpse of an extended period of time (normdly, five years) during which the property is held
for sde.

Example (i): Taxpayer closed its manufacturing plant in State X and held the property for sale.
The property remained vacant until its sde one year laer. The vadue of the manufacturing plant is
included in the property factor until the plant is sold.

Example (ii): Same as above except that the property was rented until the plant was sold.
The plant isincluded in the property factor until the plant is sold.

Example (iii): Taxpayer closed its manufacturing plant and leased the building under afive-year
lease. The plant isincluded in the property factor until the commencement of the lease.

Example (iv): The taxpayer operates a chain of retail grocery stores. Taxpayer closed Store
A, which was then remodeded into three smdl retail stores such as a dress shop, dry cleaning, and
barber shop, which were leased to unrelated parties. The property is removed from the property factor
on the date on which the remodeling of Store A commenced.

eee Reg. 1V.10.(c). Property Factor: Consistency in Reporting.

(2) Year to year consistency. Infiling returns with this Sate, if the taxpayer departs from or
modifies the manner of vauing property or of excluding property from or including property in the
property factor used in returns for prior years, the taxpayer shdl disclose in the return for the current
year the nature and extent of the modification.

(2) Stateto state consistency. If the returns or reports filed by the taxpayer with dl atesto
which the taxpayer reports under Article 1V of this Compact or the Uniform Divison of Income for Tax
Purposes Act are not uniform in the vauation of property and in the excluson of property from or the
incluson of property in the property factor, the taxpayer shdl disclose in its return to this state the nature
and extent of the variance.

eee Reg. 1V.10.(d). Property Factor: Numerator. The numerator of the property factor shdl include
the average value of the real and tangible persond property owned or rented by the taxpayer and used
in this state during the tax period in the regular course of the trade or business of the taxpayer. Property
in trandt between locations of the taxpayer to which it belongs shdl be congdered to be at the
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dedtination for purposes of the property factor. Property in trandt between a buyer and sdller which is
included by a taxpayer in the denominator of its property factor in accordance with its regular
accounting practices shdl be included in the numerator according to the state of destination. The vdue
of mobile or movable property such as construction equipment, trucks or leased dectronic equipment
which are located within and without this state during the tax period shdl be determined for purposes of
the numerator of the factor on the bass of totd time within the state during the tax period. An
automohile assigned to a traveling employee shdl be included in the numerator of the factor of the Sate
to which the employee's compensation is assgned under the payrall factor or in the numerator of the
date in which the automobile is licensed.

eee Reg. IV.11.(a). Property Factor: Valuation of Owned Property.

(1) Property owned by the taxpayer shall be vaued at its origina cost. As a generd rule,
"origind cogt" is deemed to be the basis of the property for federd income tax purposes (prior to any
federd adjusments) at the time of acquistion by the taxpayer and adjusted by subsequent capitd
additions or improvements thereto and partia digpostion thereof, by reason of sade, exchange,
abandonment, etc. However, capitdized intangible drilling and development cogts shadl be included in
the property factor whether or not they have been expensed for either federal or State tax purposes.
[Thislast sentence was added on July 14, 1988

Example §): The taxpayer acquired a factory building in this state a a cogt of
$500,000 and, 18 months later, expended $100,000 for mgor remodding of the building.
Taxpayer files its return for the current taxable year on the caendar-year basis. Depreciation
deduction in the amount of $22,000 was claimed with respect to the building on the return for
the current taxable year. The vaue of the building includable in the numerator and denominator
of the property factor is $600,000; the depreciation deduction is not taken into account in
determining the vaue of the building for purposes of the factor.

Example (ii): During the current taxable year, Corporation X merges into Corporation
Y in a tax-free reorganization under the Internd Revenue Code. At the time of the merger,
Corporation X owns a factory which X built five years earlier at a cost of $1,000,000. X has
been depreciating the factory at the rate of two percent per year, and its basis in X's hands at
the time of the merger is $900,000. Since the property is acquired by Y in a transaction in
which, under the Interna Revenue Code, its basis in Y's hands is the same as its bass in X's
hands, Y includes the property in Y's property factor at X's original cost, without adjustment for
depreciation, i.e. $1,000,000.

Example (iii): Corporation Y acquires the assets of Corporation X in a liquidation by
which Y is entitled to use its ock cost as the basis of the X assets under Section 334(b)(2) of
the 1954 Interna Revenue Code (i.e. stock possessing 80 percent control is purchased and
liquidated within two years). Under these circumstances, Y's cost of the assets is the purchase
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price of the X stock, prorated over the X assets.

If the original cost of property is unascertainable, the property is included in the factor & its fair
market value as of the date of acquisition by the taxpayer.

(2) Inventory of stock of goods shdl be included in the factor in accordance with the valuation
method used for federal income tax purposes.

(3) Property acquired by gift or inheritance shdl be included in the factor at its basis for
determining depreciation for federal income tax purposes.

eee Reg. IV.11.(b). Property Factor: Valuation of Rented Property.

(2) Multiplier and subrentals. Property rented by the taxpayer is vaued at eight timesiits net
annud renta rate. The net annud rentd rate for any item of rented property is the annud renta rate
paid by the taxpayer for the property less the aggregate annual subrentd rates paid by subtenants of the
taxpayer. (See Regulation 1V.18.(a) for specid rules when the use of such net annud rentd rate
produces a negative or clearly inaccurate value or when property is used by the taxpayer a no charge
or isrented a anomind rentd rate.)

Subrents are not deducted when they congtitute business income because the property which
produces the subrents is used in the regular course of a trade or business of the taxpayer when it is
producing such income. Accordingly there is no reduction in its vaue.

Example (): The taxpayer receives subrents from a bakery concession in a food
market operated by the taxpayer. Since the subrents are business income, they are not
deducted from rent paid by the taxpayer for the food market.

Example (ii): The taxpayer rents a 5-dory office building primarily for use in its
multistate business, uses three floors for its offices and subleases two floors to various other
businesses and persons such as professona people and shops. The rentd of the two floorsis
incidental to the operation of the taxpayer's trade or business. Since the subrents are business
income, they are not deducted from the rent paid by the taxpayer.

Example (iii): The taxpayer rents a 20-story office building and uses the lower two
gtories for its generd corporaion headquarters. The remaining 18 floors are subleased to
others. The rentd of the eighteen floors is not incidenta to but rather is separate from the
operation of the taxpayer's trade or business. Since the subrents are nonbusiness income they
are to be deducted from the rent paid by the taxpayer.

(2) "Annual rental rate" isthe amount paid asrenta for property for a 12-month period (i.e,
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the amount of the annud rent). Where property is rented for less than a 12-month period, the rent paid
for the actud period of rentd shal condtitute the "annua rentd rate”’ for the tax period. However, where
a taxpayer has rented property for aterm of 12 or more months and the current tax period covers a
period of less than 12 months (due, for example, to a reorganization or change of accounting period),
the rent paid for the short tax period shdl be annuaized. If the rentd term is for less than 12 months,
the rent shdl not be annudized beyond its term. Rent shal not be annualized because of the uncertain
duration when the rental term is on a month-to-month basis.

Example (i): Taxpayer A, which ordinarily filesits returns based on a caendar yesr, is
merged into Taxpayer B on April 30. The net rent paid under a lease with 5 years remaining is
$2,500 amonth. The rent for the tax period January 1 to April 30 is $10,000. After therent is
annualized the net rent is $30,000 ($2,500 x 12).

Example (ii): Samefactsasin Example (i) except that the lease would have terminated
on August 31. Inthis case, the annualized rent is $20,000 ($2,500 x 8).

(3) "Annual rent" is the actud sum of money or other consderation payable, directly or
indirectly, by the taxpayer or for its benefit for the use of the property and includes:

(A) Any amount payable for the use of red or tangible persona property, or any part thereof,
whether designated as a fixed sum of money or as a percentage of sales, profits or otherwise.

Example: A taxpayer, pursuant to the terms of alease, pays alessor $1,000 per month
as a base rentd and at the end of the year pays the lessor one percent of its gross sdes of
$400,000. The annud rent is $16,000 ($12,000 plus one percent of $400,000 or $4,000).

(B) Any amount payable as additiond rent or in lieu of rents, such as interest, taxes, insurance,
repairs or any other items which are required to be paid by the terms of the lease or other arrangement,
not including amounts paid as service charges, such as utilities, janitor services, etc. If a payment
includes rent and other charges unsegregated, the amount of rent shall be determined by consideration
of the relaive vaues of the rent and other items.

Example (i): A taxpayer, pursuant to the terms of alease, pays the lessor $12,000 a
year rent plus taxes in the amount of $2,000 and interest on a mortgage in the amount of
$1,000. The annual rent is $15,000.

Example (ii): A taxpayer sores part of its inventory in a public warehouse. The tota
charge for the year was $1,000 of which $700 was for the use of storage space and $300 for
inventory insurance, handling and shipping charges, and C.O.D. collections. The annud rent is
$700.
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(4) Exclusions. "Annud rent" does not include:

(A) Incidentd day-to-day expenses such as hotel or motel accommodations, daily rental of
automobiles, etc.; and

(B) Roydlties based on extraction of natura resources, whether represented by delivery or
purchase. For this purpose, aroyalty includes any consideration conveyed or credited to a holder of an
interest in property which congtitutes a sharing of current or future production of natura resources from
such property, irrespective of the method of payment or how such consideration may be characterized,
whether as a royalty, advance roydty, rental or otherwise. [This provison was added on July 14,
1988.]

(5) Leasehold improvements shdl, for the purposes of the property factor, be treated as
property owned by the taxpayer regardless of whether the taxpayer is entitted to remove the
improvements or the improvements revert to the lessor upon expiration of the lease. Hence, the origind
cost of leasehold improvements shall be included in the factor.

e Reg. 1V.12. Property Factor: Averaging Property Values. As a generd rule, the average
vaue of property owned by the taxpayer shdl be determined by averaging the values at the beginning
and ending of the tax period. However, the [tax administrator] may require or dlow averaging by
monthly values if that method of averaging is required to properly reflect the average vaue of the
taxpayer's property for the tax period.

Averaging by monthly vaues will generdly be applied if subgtantid fluctuations in the vaues of
the property exist during the tax period or if property is acquired after the beginning of the tax period or
disposed of before the end of the tax period.

Example: The monthly vaue of the taxpayer's property was as follows:

January $2,000 July $15,000
February 2,000 August 17,000
March 3,000 September 23,000
April 3,500 October 25,000
May 4,500 November 13,000
June 10,000 December 2,000

$25,000 $95,000

Total $120,000

The average vadue of the taxpayer's property includable in the property factor for the
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income year is determined as follows:

$120,000 = $10,000
12

Averaging with respect to rented property is achieved automaticaly by the method of
determining the net annud renta rate of such property as set forth in Reg. IV.11.(b).

eee Reg. 1V.13.(a). Payroll Factor: In General.

(1) The payrall factor of the gpportionment formula for each trade or business of the taxpayer
shdl include the tota amount paid by the taxpayer in the regular course of its trade or business for
compensation during the tax period.

(2) The totd amount "pad" to employees is determined upon the basis of the taxpayer's
accounting method. If the taxpayer has adopted the accrua method of accounting, al compensation
properly accrued shall be deemed to have been paid. Notwithstanding the taxpayer's method of
accounting, compensation paid to employees may, at the eection of the taxpayer, be included in the
payroll factor by use of the cash method if the taxpayer is required to report such compensation under
that method for unemployment compensation purposes.

The compensation of any employee on account of activities which are connected with the
production of nonbusiness income shal be excluded from the factor.

Example (i): The taxpayer uses some of its employees in the construction of a storage
building which, upon completion, is used in the regular course of the taxpayer's trade or
busness. The wages pad to those employees are treated as a capital expenditure by the
taxpayer. The amount of those wagesisincluded in the payroll factor.

Example (ii): The taxpayer owns various securities which it holds as an investment
separate and apart from its trade or busness. The management of the taxpayer's investment
portfolio isthe only duty of Mr. X, an employee. The salary paid to Mr. X is excluded from the
payroll factor.

(3) The term "compensation” means wages, sdaries, commissons and any other form of
remuneration paid to employees for persona services. Payments made to an independent contractor or
any other person not properly classfiable as an employee are excluded. Only amounts paid directly to
employees are included in the payroll factor. Amounts consdered paid directly include the vaue of
board, rent, housing, lodging, and other benefits or services furnished to employees by the taxpayer in
return for persona services provided that such amounts congtitute income to the recipient under the
federd Internal Revenue Code. In the case of employees not subject to the federd Internd Revenue
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Code, eg., those employed in foreign countries, the determination of whether such benefits or services
would condtitute income to the employees shal be made as though such employees were subject to the
federa Interna Revenue Code.

(4) The term "employee’ means (A) any officer of a corporation, or (B) any individud who,
under the usud common-aw rules applicable in determining the employer-employee relaionship, has
the status of an employee. Generdly, a person will be consdered to be an employeeif heisincluded by
the taxpayer as an employee for purposes of the payroll taxes imposed by the Federa Insurance
Contributions Act; except that, Snce certain individuds are included within the term "employees’ in the
Federa Insurance Contributions Act who would not be employees under the usual common-aw rules, it
may be established that a person who is included as an employee for purposes of the Federd Insurance
Contributions Act is not an employee for purposes of this regulation.

(5) Year to year consistency. Infiling returns with this Sate, if the taxpayer departs from or
modifies the trestment of compensation paid used in returns for prior years, the taxpayer shall disclosein
the return for the current year the nature and extent of the modification.

(6) Stateto state consistency. If the returns or reports filed by the taxpayer with dl atesto
which the taxpayer reports under Article IV of this Compact or the Uniform Divison of Income for Tax
Purposes Act are not uniform in the treetment of compensation paid, the taxpayer shdl disclose in its
return to this state the nature and extent of the variance.

eee Reg. 1V.13.(b). Payrall Factor: Denominator. The denominator of the payroll factor is the total
compensation paid everywhere during the tax period. Accordingly, compensation paid to employees
whose sarvices are performed entirely in a state where the taxpayer is immune from taxation, for
example, by Public Law 86-272, isincluded in the denominator of the payroll factor.

Example: A taxpayer has employees in its Sate of legd domicile (State A) and is taxable in
State B. In addition the taxpayer has other employees whose services are performed entirely in State C
where the taxpayer is immune from taxation under the provisons of Public Law 86-272. As to these
latter employees, the compensation will be assigned to State C where their services are performed (i.e.,
included in the denominator but not the numerator of the payroll factor) even though the taxpayer is not
taxable in State C.

eee Reg. 1V.13.(c). Payroll Factor: Numerator. The numerator of the payrall factor is the total
amount paid in this state during the tax period by the taxpayer for compensation. The tests in Article
1V.14. to be gpplied in determining whether compensation is paid in this Sate are derived from the
Mode Unemployment Compensation Act. Accordingly, if compensation paid to employeesisincluded
in the payrall factor by use of the cash method of accounting or if the taxpayer is required to report such
compensation under that method for unemployment compensation purposes, it shdl be presumed that
the tota wages reported by the taxpayer to this state for unemployment compensation purposes
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congtitute compensation paid in this state except for compensation excluded under Regulation 1V.13.(a).
to 1IV.14. The presumption may be overcome by satisfactory evidence that an employees
compensation is not properly reportable to this state for unemployment compensation purposes.

eee Reg. 1V.14. Payroll Factor: Compensation Paid in This State. Compensdtion is pad in this
date if any one of the following tests, applied consecutively, are met:

(1) The employees sarviceis performed entirely within the date.

(2) The employee's sarvice is performed both within and without the state, but the service
peformed without the date is incidentd to the employee's service within the state.  The word
"incidental” means any service which is temporary or trandtory in naure, or which is rendered in
connection with an isolated transaction.

(3) If the employee's services are performed both within and without this state, the employee's
compensation will be attributed to this Sate:

(A) if the employee's base of operationsisin this sate; or

(B) if there is no base of operationsin any gtate in which some part of the service is performed,
but the place from which the service is directed or controlled isin this state; or

(C) if the base of operations or the place from which the service is directed or controlled is not
in any state in which some part of the serviceis performed but the employee's resdenceisin this Sate.

The term "place from which the service is directed or controlled” refers to the place from which
the power to direct or control is exercised by the taxpayer.

The term "base of operations' is the place of more or less permanent nature from which the
employee garts his work and to which he cusomarily returns in order to receive ingructions from the
taxpayer or communications from his customers or other persons or to replenish stock or other
materids, repair equipment, or perform any other functions necessary to the exercise of his trade or
profession at some other point or points.

eee Reg. I1V.15.(a). SalesFactor: In General.

(1) Article IV.1.(g) defines the term "sales’ to mean al gross recaipts of the taxpayer not
alocated under paragraphs (5) through (8) of Article IV. Thus, for the purposes of the sales factor of
the apportionment formula for each trade or business of the taxpayer, the term "sdles' means al gross
receipts derived by the taxpayer from transactions and activity in the regular course of the trade or
busness. Thefollowing are rulesfor determining "sdes’ in various Stuations:
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(A) In the case of a taxpayer engaged in manufacturing and sdlling or purchasing and resdlling
goods or products, "sdes’ includes al gross receipts from the sales of such goods or products (or other
property of a kind which would properly be included in the inventory of the taxpayer if on hand at the
close of the tax period) held by the taxpayer primarily for sale to customersin the ordinary course of its
trade or business. Gross receipts for this purpose means gross saes less returns and alowances, and
includes dl interest income, sarvice charges, carying charges, or time-price differentid charges
incidental to such sales. Federd and State excise taxes (including saes taxes) shall be included as part
of such receipts if the taxes are passed on to the buyer or included as part of the sdling price of the
product.

(B) In the case of cost plus fixed fee contracts, such as the operation of a government-owned
plant for afee, "sales' includes the entire reimbursed cost plus the fee.

(C) In the case of a taxpayer engaged in providing services, such as the operation of an
advertisng agency or the performance of equipment service contracts or research and development
contracts, "sales' includes the gross receipts from the performance of such services, including fees,
commissons, and Smilar items.

(D) In the case of a taxpayer engaged in renting red or tangible property, "sdes' includes the
gross receipts from the rentd, lease, or licenang the use of the property.

(E) In the case of a taxpayer engaged in the sde, assgnment, or licensng of intangible persond
property such as patents and copyrights, "sdles’ includes the gross receipts therefrom.

(F) If ataxpayer derives receipts from the sale of equipment used in its business, those receipts
condtitute sales. For example, atruck express company owns afleet of trucks and sdlls its trucks under
aregular replacement program. The gross receipts from the sales of the trucks are included in the sdes
factor.

(2) Exceptions. In some cases certain gross receipts should be disregarded in determining the
sdes factor in order that the gpportionment formula will operate fairly to gpportion to this state the
income of the taxpayer's trade or business. See Regulation 1V.18.(c).

(3) Year to year consistency. Infiling returns with this Sate, if the taxpayer departs from or
modifies the basis for excluding or including gross receipts in the sdes factor used in returns for prior
years, the taxpayer shdl disclose in the return for the current year the nature and extent of the
modification.

(4) Stateto state consistency. If the returns or reports filed by the taxpayer with dl satesto
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which the taxpayer reports under Article 1V of this Compact or the Uniform Divison of Income for Tax
Purposes Act are not uniform in the inclusion or excluson of gross receipts, the taxpayer shdl disclose
in its return to this state the nature and extent of the variance.

eee Reg. 1V.15.(b). Sales Factor: Denominator. The denominator of the sdes factor shal include
the total gross receipts derived by the taxpayer from transactions and activity in the regular course of its
trade or business, except receipts excluded under Regulation 1V.18.(c).

eee Reg. IV.15.(c). SalesFactor: Numerator. The numerator of the sdes factor shdl include gross
rece pts attributable to this state and derived by the taxpayer from transactions and activity in the regular
course of its trade or busness. All interest income, service charges, carrying charges, or time-price
differential charges incidental to such gross receipts shdl be included regardless of (1) the place where
the accounting records are maintained or (2) the location of the contract or other evidence of
indebtedness.

eee Reg. IV.16.(a). Sales Factor: Sales of Tangible Personal Property in This State.

(1) Gross receipts from sales of tangible persona property (except sales to the United States
Government; see Regulation 1V.16.(b)) are in this Sate:

(A) if the property is ddivered or shipped to a purchaser within this state regardless of thef.o.b.
point or other conditions of sae; or

(B) if the property is shipped from an office, store, warehouse, factory, or other place of
dorage in this state and the taxpayer is not taxable in the state of the purchaser.

(2) Property shall be deemed to be ddivered or shipped to a purchaser within this state if the
recipient islocated in this sate, even though the property is ordered from outside this state.

Example: The taxpayer, with inventory in State A, sold $100,000 of its products to a
purchaser having branch stores in severd dtates, including this state. The order for the purchase
was placed by the purchaser's central purchasing department located in State B.  $25,000 of
the purchase order was shipped directly to purchaser's branch store in this state. The branch
gore in this state is the purchaser within this state with respect to $25,000 of the taxpayer's
sdes.

(3) Property is delivered or shipped to a purchaser within this Sate if the shipment terminates in
this state, even though the property is subsequently transferred by the purchaser to another state.

Example: The taxpayer makes a sde to a purchaser who maintains a centra
warehouse in this state at which al merchandise purchases are received. The purchaser reships
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the goods to its branch stores in other states for sale. All of the taxpayer's products shipped to
the purchaser's warehouse in this state congtitute property delivered or shipped to a purchaser
within this seate.

(4) The term "purchaser within this state" shdl indude the ultimate recipient of the property if the
taxpayer in this state, at the designation of the purchaser, ddivers to or has the property shipped to the
ultimate recipient within this sate.

Example: A taxpayer in this state sold merchandise to a purchaser in State A. Taxpayer
directed the manufacturer or supplier of the merchandise in State B to ship the merchandise to
the purchaser's customer in this state pursuant to purchaser's ingdructions. The sale by the
taxpayer isin this Sate.

(5) When property being shipped by a sdller from the state of origin to a consignee in another
dateis diverted while en route to a purchaser in this date, the sdes arein this sate.

Example: The taxpayer, a produce grower in State A, begins shipment of perishable
produce to the purchaser's place of businessin State B. While en route, the produce is diverted
to the purchaser's place of business in this state in which gtate the taxpayer is subject to tax.
The sde by the taxpayer is attributed to this State.

(6) If the taxpayer is not taxable in the state of the purchaser, the sdeis attributed to this date if
the property is shipped from an office, store, warehouse, factory, or other place of storage in this state.

Example: The taxpayer has its head office and factory in State A. It maintains a branch
office and inventory in this Sate. Taxpayer's only activity in State B is the solicitation of orders
by aresdent sdesman. All orders by the State B sdesman are sent to the branch office in this
date for approva and are filled by shipment from the inventory in this state. Since the taxpayer
isimmune under Public Law 86-272 from tax in State B, dl sdes of merchandise to purchasers
in State B are attributed to this state, the state from which the merchandise was shipped.

(7) If ataxpayer whose salesman operates from an office located in this State makes asdeto a
purchaser in another gate in which the taxpayer is not taxable and the property is shipped directly by a
third party to the purchaser, the following rules apply:

(A) If the taxpayer is taxable in the tate from which the third party ships the property, then the
seisinthat Sate.

(B) If the taxpayer is not taxable in the state from which the property is shipped, then the sdeis
in this date.
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Example: The taxpayer in this state sold merchandise to a purchaser in State A.
Taxpayer is not taxable in State A.  Upon direction of the taxpayer, the merchandise was
shipped directly to the purchaser by the manufacturer in State B.  If the taxpayer is taxable in
Stae B, the sdeisin State B. If the taxpayer is not taxable in State B, the sdeisin this Sate.

eee Reg. 1V.16.(b). Sales Factor: Sales of Tangible Personal Property to the United States
Government in This State. Gross receipts from sdes of tangible persona property to the United
States Government are in this date if the property is shipped from an office, sore, warehouse, factory,
or other place of gorage in this date. For the purposes of this regulation, only sdes for which the
United States Government makes direct payment to the sdller pursuant to the terms of a contract
condtitute sales to the United States Government. Thus, as a generd rule, sales by a subcontractor to
the prime contractor, the party to the contract with the United States Government, do not congtitute
sdesto the United States Government.

Example (i): A taxpayer contracts with Generd Services Adminigtration to deliver X number
of trucks which were paid for by the United States Government. The saleis a sde to the United States
Government.

Example (ii): The taxpayer, as a subcontractor to a prime contractor with the Nationa
Aeronautics and Space Adminigtration, contracts to build a component of a rocket for $1,000,000.
The sdle by the subcontractor to the prime contractor is not a sae to the United States Government.

eee Reg. IV.17. Sales Factor: Sales Other Than Sales of Tangible Personal Property in
This State

(1) In general. ArticlelV.17. provides for the incluson in the numerator of the sales factor of
gross receipts from transactions other than sdes of tangible persona property (including transactions
with the United States Government); under this section, gross receipts are attributed to this gate if the
income producing activity which gave rise to the receipts is performed wholly within this state.  Also,
gross receipts are attributed to this State if, with respect to a particular item of income, the income
producing activity is performed within and without this ate but the greater proportion of the income
producing activity is performed in this state, based on costs of performance.

(2) Income producing activity: defined. The term "income producing activity" gpplies to
each separate item of income and means the transactions and activity directly engaged in by the
taxpayer in the regular course of its trade or business for the ultimate purpose of obtaining gains or
profit. Such activity does not include transactions and activities performed on behdf of ataxpayer, such
as those conducted on its behalf by an independent contractor. Accordingly, income producing activity
indudes but is not limited to the following:
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(A) The rendering of persond services by employees or the utilization of tangible and intangible
property by the taxpayer in performing a service.

(B) The de, rentd, leasing, licensing or other use of red property.

(C) Therentd, leasing, licensng or other use of tangible persond property.

(D) The sale, licensing or other use of intangible persond property.

The mere holding of intangible persond property is not, of itsdlf, an income producing activity.

(3) Costs of performance: defined. The term "codts of performance’ means direct costs
determined in a manner consistent with generally accepted accounting principles and in accordance with
accepted conditions or practices in the trade or business of the taxpayer.

(4) Application.

(A) In general. Receipts (other than from saes of tangible persona property) in repect to a
particular income producing activity are in this Sate if:

(a) the income producing activity is performed wholly within this sate; or

(b) the income producing activity is performed both in and outsde this state and a greater
proportion of the income producing activity is performed in this state than in any other state, based on
costs of performance.

(B) Special rules. The following are specid rules for determining when receipts from the
income producing activities described below are in this Sate:

(8 Gross receipts from the sde, lease, rentd or licensing of red property are in this gate if the
red property islocated in this state.

(b) Gross receipts from the rentd, lease, or licensang of tangible persond property are in this
date if the property islocated in this state. The rentd, lease, licensing or other use of tangible persond
property in this Sate is a separate income producing activity from the rentd, lease, licenang or other use
of the same property while located in another state; consequently, if property is within and without this
date during the renta, lease or licenang period, gross receipts dtributable to this date shdl be
measured by the ratio which the time the property was physicaly present or was used in this Sate bears
to the total time or use of the property everywhere during that period.

Example: Taxpayer is the owner of 10 railroad cars. During the year, the totd of the
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days during which each railroad car was present in this sate was 50 days. The receipts
attributable to the use of each of therallroad carsin this state are a separate item of income and
ghdl be determined asfollows:

(10 x 50) = 500 x Total Receipts = Rece pts Attributable to this State
3650

(c) Gross receipts for the performance of persond services are attributable to this state to the
extent that such services are performed in this state. If services relaing to a angle item of income are
performed partly within and partly without this state, the gross receipts from the performance of such
services shdl be attributable to this state only if the greater proportion of the services was performed in
the state, based on costs of performance. Usudly, where services are performed partly within and
partly without this Sate, the services performed in each state will congtitute a separate income producing
activity; in such cases, the gross receipts from the performance of services dtributable to this state shal
be measured by the ratio which the time spent in performing the services in this sate bears to the tota
time spent in performing the services everywhere.  Time spent in performing services includes the
amount of time expended in the performance of a contract or other obligation which gives rise to such
gross receipts. Persond service not directly connected with the performance of the contract or other
obligation, as for example time expended in negotiating the contract, is excluded from the computations.

Example (i): Taxpayer, aroad show, gave theatrical performances at various locations
in State X and in this state during the tax period. All gross receipts from performances given in
this state are attributed to this state.

Example (ii): The taxpayer, a public opinion survey corporation, conducted a poll by
means of its employeesin State X and in this state for the sum of $9,000. The project required
600 man-hours to obtain the basic data and prepare the survey report. Two hundred of the 600
man hours were expended in thisstate. The receipts attributable to this state are $3,000.

200 x $9,000 = $3,000
600

e Reg. I1V.18.(a). Special Rules: In General. Article IV.18. provides that if the alocation and
gpportionment provisons of Article IV do not farly represent the extent of the taxpayer's busness
activity in this Sate, the taxpayer may petition for or the tax administrator may require, in respect to dl
or any part of the taxpayer's business activity, if reasonable:

(1) separate accounting;

(2) the excluson of any one or more of the factors;
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(3) the induson of one or more additiond factors which will fairly represent the taxpayer's
business activity in this Sate; or

(4) the employment of any other method to effectuate an equitable alocation and apportionment
of the taxpayer's income.

Article IV.18. permits a departure from the dlocation and gpportionment provisons of Article
IV only in limited and specific cases. Article IV.18. may be invoked only in specific cases where
unusud fact stuations (which ordinarily will be unique and non recurring) produce incongruous results
under the gpportionment and alocation provisons contained in Article V.

In the case of certain industries such as air trangportation, rail trangportation, ship transportation,
trucking, televison, radio, motion pictures, various types of professond athletics, and so0 forth, the
foregoing regulations in respect to the gpportionment formula do not set forth gppropriate procedures
for determining the apportionment factors. Nothing in Article IV.18. or in this Regulation 1V.18. sndl
preclude [the tax adminigtrator] from establishing appropriate procedures under Article 1V.10. to 17.
for determining the gpportionment factors for each such industry, but such procedures shdl be gpplied
uniformly.

eee Reg. 1V.18.(b). Special Rules: Property Factor. The following specid rules are established in
respect to the property factor of the gpportionment formula:

(2) If the subrents taken into account in determining the net annud rentd rate under Regulation
IV.11.(b) produce a negetive or clearly inaccurate value for any item of property, another method which
will properly reflect the vaue of rented property may be required by the [tax administrator] or requested
by the taxpayer.

In no case, however, shdl the vaue be less than an amount which bears the same rétio to the
annud rentd rate paid by the taxpayer for the property as the fair market vaue of that portion of the
property used by the taxpayer bears to the total fair market value of the rented property.

Example: The taxpayer rents a 10-gory building a an amnua rentd rate of
$1,000,000. Taxpayer occupies two stories and sublets eight stories for $1,000,000 a year.
The net annua rentd rate of the taxpayer must not be less than two-tenths of the taxpayer's
annual rental rate for the entire year, or $200,000.

(2) If property owned by othersis used by the taxpayer a no charge or rented by the taxpayer
for a nomind rate, the net annua rental rate for the property shdl be determined on the bass of a
reasonable market renta rate for the property.

eee Reg. 1V.18.(c). Special Rules: Sales Factor. The following specid rules are established in
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respect to the sadles factor of the gpportionment formula

(1) Where subgtantial amounts of gross receipts arise from an incidental or occasona sae of a
fixed asset used in the regular course of the taxpayer's trade or business, those gross receipts shdl be
excluded from the sales factor. For example, gross receipts from the sde of a factory or plant will be
excluded.

(2) Insubgtantia amounts of gross receipts arisng from incidental or occasond transactions or
activities may be excluded from the sdes factor unless their excluson would materiadly affect the amount
of income gpportioned to this state. For example, the taxpayer ordinarily may include in or exclude
from the sdes factor gross receipts from transactions such as the sde of office furniture, busness
automobiles, etc.

(3) Where the income producing activity in respect to business income from intangible persond
property can be readily identified, the income is included in the denominator of the sdes factor and, if
the income producing activity occurs in this date, in the numerator of the sdes factor as well. For
example, usudly the income producing activity can be readily identified in respect to interest income
received on deferred payments on sdes of tangible property (Regulation 1V.15.(8)(1)(A)) and income
from the sde, licensing or other use of intangible persona property (Regulation 1V.17.(2)(D)).

Where business income from intangible property cannot readily be attributed to any particular
income producing activity of the taxpayer, the income cannot be assigned to the numerator of the sdes
factor for any state and shal be excluded from the denominator of the salesfactor. For example, where
business income in the form of dividends received on stock, royalties received on patents or copyrights,
or interest received on bonds, debentures or government securities results from the mere holding of the
intangible persond property by the taxpayer, the dividends and interest shal be excluded from the
denominator of the sales factor.

(4) (A) Where gains and losses on the sde of liquid assets are not excluded from the sales
factor by other provisons under Reg.1V.18.(c)., such gains or losses shdl be treated as provided in this
subsection. This subsection does not provide rules relating to the treatment of other receipts produced
from holding or managing such assats. If a taxpayer holds liquid assets in connection with one or more
treasury functions of the taxpayer, and the liquid assets produce business income when sold, exchanged
or otherwise disposed, the overal net gain from those transactions for each treasury function for the tax
period is included in the sdes factor. For purposes of this subsection, each treasury function will be
considered separately.

(B) For purposes of this subsection, a liquid asset is an asset (other than functiona currency or
funds held in bank accounts) held to provide ardatively immediate source of funds to satisfy the liquidity
needs of the trade or business. Liquid assets include foreign currency (and trading positions therein)
other than functiona currency used in the regular course of the taxpayer's trade or business, marketable
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instruments (including stocks, bonds, debentures, options, warrants, futures contracts, etc.); and mutua
funds which hold such liquid assets. An indrument is condgdered marketable if it is traded in an
established stock or securities market and is regularly quoted by brokers or deders in making a market.
Stock in a corporaion which is unitary with the taxpayer, or which has a subgtantid business
relationship with the taxpayer is not considered marketable stock.

(C) For purposes of this subsection, a treasury function is the pooling and management of liquid
assats for the purpose of satisfying the cash flow needs of the trade or business, such as providing
liquidity for a taxpayer's busness cycle, providing a reserve for business contingencies, business
acquidtions, etc. A taxpayer principaly engaged in the trade or business of purchasing and sdling
indruments or other items included in the definition of liquid assets set forth herein is not performing a
treasury function with respect to income so produced.

(D) Overdl net gain refers to the total net gain from dl transactions incurred at each treasury
function for the entire tax period, not the net gain from a specific transaction.

(E) Examples.

Example (i). A taxpayer manufectures various gift items. Because of seasond
vaiations, the taxpayer must keep liquid assets avalable for later inventory acquigtions.
Because the manufacturer wants to obtain a return on available funds, the manufacturer acquires
liquid assets, which are hed and managed in State A. The net gain resulting from dl gains and
losses on the sale of the liquid assets for the tax year will be reflected in the denominator of the
sdesfactor and in the numerator of State A.

Example (ii). A stockbroker acts as a dedler or trader for its own account in its
ordinary course of busness. Some of the instruments sold are liquid assets. This subsection
does not operate to classfy those sales as atributable to a treasury function.
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